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PROCEEDI NGS
10: 05 a. m

CHAl RVAN WOOD:  The Federal Energy Regul atory
Comm ssion wll cone to order to consider the matters which have
been posted for this tine and pl ace.

Before we start, please join ne in a pledge to our
flag.

(The Pl edge of Allegiance was recited.)

CHAIRVAN WOOD:  It's a little anem c.

(Laughter.)

CHAI RVAN WOOD:  |'I |l just say everybody's in their
pre-holiday stupor.

Al right, 1'd Iike to welcone fol ks joining us by
renote and the folks here today. This is our third Hydro
Li censing Status Wrkshop. It's our annual year-end affair here
at the Conm ssion.

At today's workshop we will be exam ning the
unresol ved i ssues associated with 21 hydro cases that have been
before the Comm ssion for five years or nore in order to
determ ne the best course of action to resolve or renove
obstacles to final Conm ssion action on these dockets.

| am pl eased to report that, since |ast year's
wor kshop, we issued licenses for 21 of the 37 cases that were
di scussed during the '02 workshop. M sincere thanks to our

staff and to the cooperating agencies at the state and federal
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| evel that hel ped renove the obstacles to make that final action
possi bl e.

| should note that two years ago that nunber was 51
licenses that we were | ooking at that were over five years.

Since | ast year's workshop we have added five new
cases to the list thus bringing to the total 21 hydro cases that
have been pending before the Comm ssion for five years or nore.

Before we go further I would like to say that, in
hi ghlighting cases that are five years or older, | hope that I
have not inadvertently sent a nmessage that cases before the
Conmi ssion's processing tinmes of three to four years are sonehow
acceptable. Nothing could be further than the truth -- and so
for next year we will actually drop the bar back to three years
or ol der cases. That would not have today added 19 cases to the
list.

In fact, our goal is to process hydro |license
applications, all of them within the two years of filing so
that a new license is issued before the current |icense expires,
t hus precluding the need to do annual |icenses.

To hel p us acconplish this goal as many of you know,
we recently conpleted a rul emaki ng process in order in 2002 that
put into place new hydro |icensing regulations which are
designed to instill discipline, structure and efficiency into
t he process.

W are internally reviewi ng our process -- resource
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allocation within the agency, to get the average processing tine
for after filing here at the Comm ssion well below the two years
in fact.

One of the underlying principles of this new
integrated |icensing process is to engage process participants
including staff, state and federal resource agencies, Native
Anerican Tribes and the public, nuch earlier in the process to
identify informati onal needs necessary to conplete a |license
application.

Havi ng said that though we still have the traditiona
and the alternative licensing processes that will be the focus I
believe of all the applications here today and we want to
encourage participants in those processes to adhere to this
i mportant principle so that regardl ess of whatever |icensing
process is use, agencies and Tribes involved in the process wll
be able to conplete their statutory responsibilities in a tinely
manner thus avoi ding many of the obstacles to tinely Iicense
i ssuance that we w Il be discussing today.

| should add that honestly we are probably the only
party that has an institutional interest in noving these
applications along, or relicenses where there is an existing
facility, you know, extending on an annual |icense as not
harnful adjoining to the applicant and sone of the parties may
not have the strongest incentive to go ahead and get the closure

but we do and we will and we will continue to ride on this
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process within our statutory responsibilities to get the
necessary answers and the necessary docunents and the necessary
deci si ons nmade so that these |licenses can be issued in an on-
time and | should say under budget -- but we'll work on that
part.

| do |look forward to the eventual mgration to the
integrated |icensing process so that we can deliver on our

prom se of a | ess expensive nore streamnined nore coll aborative

process.
But we are where we are today and we've got | think

the norning split into half -- we wll do this tinme zone

applications now and then we'll pick up with the Western fol ks

at 11: 30 Eastern tine.

So wth no further ado, if any of ny coll eagues want
to add anything to that mx, just junp right in.

COW SSI ONER KELLIHER: | just want to conmend you
for holding these neetings. | think it was a great idea to
start this process and |'ve been watching themon television for
two years and |'d be glad to participate at this tine.

CHAIl RMAN WOOD: W got two years' worth of pent up
guestions pop out. It was, as we have previously recently gone
t hrough the confirmati on process that was one of the issues that
a nunber of the Senators raised with nme and | just concl uded
quite frankly nothing is a better disinfectant than sunshine so

this is alittle pre-packaged sunshine but sunshi ne nonet hel ess.
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So | hope it helps and really our goal is not to just -- hector
and you know bang on fol ks that haven't gotten their issues
dealt with but to find out what information we can provide, the
I i censees can provide, the agencies can provide or sonme ot her
person can provide, to allow decisions to be nmade and that's
really what the focus of ny questions will be today as what can
we do to help get this thing to closure and what needs to happen
and -- who in this roomare on the phone or patched in by the
video -- answer sone of these questions.

| would Iike to add for the purpose of the fact that
we are connected here by distance canmera to other |ocations, if
as we go forward through the day people could just even if it
becones m nd nunbingly repetitive, identify yourself before you
speak and that can help those who are participating froma
di stance to be fully enfranchised here.

So John?

MR KATZ: Thank you M. Chairman. Welcone to the
wor kshop. My nane is John Katz. |'mgoing to be noderating
t oday.

As Pat nentioned, we have prom sed the folks in the
West that we are not going to start those projects in their area
until 11:30 a.m so if we do get done with the Eastern half of
our session before 11:30 we'll take a break and we'll not go
right into those sessions.

Again, as Pat said, we have fol ks who are connected
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by tel ephone and tel econference. W also have folks in the room
wi th m crophones and if anyone speaks here pl ease make sure you
grab a mcrophone and identify yourself. The sanme is also true
for those who are calling in. Cherwi se the court reporter wll
not know how to preserve your statenents for the ages. So
identify yoursel ves and for those who are here, use m kes.

The facilities people have asked us to pass on that
there is only water allowed in this roomso please don't bring
anything else to eat or drink.

In terms of what we're going to cover today, as the
Chairman said, we're trying to identify roadbl ocks to processing
the cases in question and determ ne ways that we can nove
forward

At the sanme tine we're not going to be debating
substantive issues, so if someone is concerned about -- just a
| evel of mninmnumflows for exanple we are not going to try to
resol ve that today.

Rather, if the question is 'how can we cone together
to figure out issues to get permts that need to be issued, have
staff do sonething, that's the kind of thing that we're going to
di scuss.

Sol will be enforcing that possibly subtle but
i mportant distinction as we go al ong.

Wth that | amgoing to turn things over to Mke

Paw owski -- and | guess before Mke starts, folks are out there
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-- we can hear sonebody having a very good tine on the mkes --
so if you want to participate wwth comments, that's hel pful.
O herwise turnit down a little, please.

MR PAW.OABKI : Thank you, John

Two years ago, Chairman Wod and the Comm ssion
initiated the concept of hydro licensing status workshops as a
way for involved agencies, applicants and ot her stakeholders to
identify and work to resol ve roadbl ocks to Conm ssion action on
| ong- pending |icense applications.

In sone cases the Comm ssion staff had yet to
conpl ete the NEPA process. |In sone cases the Comm ssion could
not proceed further wi thout an application until the project
proposal received requisite authorizations from other agencies.

For exanple, sonme proposals were waiting for state
water quality certification or state concurrence of an
applicant's certification of a project's consistency with a
state coastal zone nanagenent program

In yet other cases parties mght be awaiting a
Conm ssi on Endangered Species Act biol ogi cal assessnment or a
bi ol ogi cal opinion fromNOAA fisheries or the U S. Fish and
Wldlife service

Wiile all recognize that the many demands on both
state and federal agencies nade inevitable a degree of delay and
agency action on conponents of the licensing process, the goa

of the workshops has been to focus attention on the ol dest cases

11



20031211- 0306 | ssued by FERC OSEC 12/11/2003 in Docket#: AD04-1-000

14471
JVBI 0]
and find ways to renove obstacles to final actin on each

The first licensing status workshop was hel d on
Decenber 10 and 11, 2001. At that tinme there were 51 projects
t hat had been at the Conm ssion for five years or nore. As a
result of the first workshop, staff and state and federa
agencies commtted to work together to renove obstacles in an
effort to resolve issues surrounding sonme of the ol dest hydro
i censing cases at the Conm ssion.

Toward that end, Staff initiated a series of regional
wor kshops with state water quality and coastal zone managenent
agencies to determne how to best integrate the state's water
quality certification and coastal zone nmanagenent processes wth
the Commi ssion's relicensing processes.

These efforts and others are hel ping to nake progress
at reducing the nunber of five year and ol der cases.

At the 2002 wor kshop, the nunber of five year and
ol der cases had been pared down to 37 projects. At today's
wor kshop, our third, we are addressing 21 projects where |icense
appl i cations have been pending at the Conm ssion for five years
or nore.

Five are newto the list and 16 projects remain from
| ast year's workshop. The projects are |located in seven
different states and we will be presenting the projects by state
begi nning in the East and concluding with the West.

In the State of Maine we will be discussing five

12
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projects. The first project is the Burnham project, nunber
11472. 1t is a one nmegawatt project |ocated on the Sebasticook
River. The project application was filed in 1994 and it is an
unl i censed operating project.

Si nce the Novenber 2002 wor kshop, the Mine
legislature clarified state water quality standards to clarify
t hat di ssol ved oxygen concentrations in riverine inmpoundnents
are to be neasured above the point of stratification.

What remains is the issuance of a water quality
certificate by the State of Mine.

CHAIl RMAN WOOD: | renenber tal king about this |ast
year, "above the point of stratification”™ -- | notice that from
some of the other projects that we al ready know which way that's
going to cone out -- do we know that fromtests on the Burnham
Project whether the DL level that is now the statutory | ocation
is wthin the statutory paraneters or not?

MR PAW.OABKI: | believe that that is the case, yes,
that the project will now maintain state water quality
st andar ds.

CHAIl RMVAN WOOD:  What were the ot her considerations by
the legislature for where to neasure that? Ws that an issue or
has the DEP al ways pronoted this |ocation for the neasurenent?

MR PAWOASKI: M understanding is that the origina
interpretation had been that riverine inpoundnents needed to

nmeet di ssol ved oxygen standards from surface to the bottom of

13
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t he i npoundnent. | n many cases that's not possible and the

| egislature clarified that, in riverine inpoundnments that was
not to be the case.

MR WEBB: Good norning, this is Kevin Webb with CH
operations on behalf of the applicants. | just want to confirm
that M. Pawl owski's interpretation of the Maine |egislative
action is correct and |'ve discussed this point wwith M.

M rchiss of Maine DEP several times and he's assured ne that the
new | egislature will allowthe DEP to wite a water quality
certification for this project.

CHAIl RMVAN WOOD: Ckay, so we're |looking for a WX by
first of the year, first part of the year.

MR. PAW.OABKI: Yes, ny understanding is that the
project applicant withdrew and refiled this request for water
quality certification in February of this year and therefore the
Mai ne DEP in order to neet the one year cut off would have to
issue certification in February 2004.

CHAI RVAN WOOD:  And is anyone here on the phone from
t he DEP?

M. Webb, do you know of any obstacles that exist
bet ween your getting that or any obstacles that exist for you
getting that WQC by February?

MR WEBB: Not that | amaware of. |In fact, | had
expected a draft to be issued by now and apparently M. Mirchiss

has fallen behind schedule. He's unfortunately one person

14
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wearing many hats up there and it's short staffed, so | know
that that's part of the issue up there at DEP

MR TITLER Andrew Titler, Departnent of the
Interior.

The Burnham Projects is one of the projects covered
by the KHDG agreenent which covers -- which actually resolves in
fact to our satisfaction and to | hope the |icensees' and
everyone else's as well -- all the issues which were -- which
surrounded all the projects on the Sebasticook and the Kennebeck
as well and we hope that that renains resol ved, but the
Conmi ssion's behavior in the Fort Halifax Project has rendered
t hat dubi ous because the Comm ssion has taken actions which | ead
us to doubt whether they' re going to fully back up that
settlement agreenent. W hope that they do the right thing and
back up the settlenent agreenent that we have had and we have
signed with the licensee and we relied on and others have relied
on for sone tine.

CHAIRVAN WOOD:  |I'msorry, is the Burnham Project in
that river basin?

MR TITLER  Yes.

CHAl RVAN WOOD: And your progranmmati c agreenent
covers all that? It covers --

MR TITLER The KHDG agreenent is a settlenent
agreenent between the states, between federal agencies and a

| arge nunber of |icensees actually up and down the basin signed
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ancillary to the Edwards Dam Renoval Agreenent back in '94.

One of the projects is the Fort Halifax Project and
the licensee submtted an application to renove the dam
consistent with the settl enent agreenent and the Conmm ssion has
so far refused to act on it and has said things and sort of done
t hi ngs that have |l ed us to question the Conm ssion's conm tnent
to the settlenent agreenent.

CHAI RVAN WOOD:  We will enforce that docunent in
accordance with the law. |Is there an outstanding federal agency
issue then on this application other than the states activities?
What happens once the state WXC i s done here at the Comm ssion?
I's that the last thing remaining?

MR PAW.OAMSKI: Yes sir. W wll be able to proceed
with preparing an order.

CHAl RVAN WOOD: Ckay. Any question for then?

Anybody el se?

COW SSI ONER KELLI HER:  One question -- why did the
legislature act? Was it solely because of the hydro project
relicensings or were there other issues?

MR PAW.OABKI: Yes. There, with the class of '93,
the main DEP and | don't nmean to be putting words into their
nmouth, this is ny understanding, the main DEP realized that
there was sone elenents of their water quality standards that
needed clarification, particularly the point of neasurenents for

di ssol ved oxygen concentrations and as you will see in future

16
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cases here today there were sone issues related to draw down of
reservoirs, storage reservoirs, for hydro power purposes or for
wat er qual ity purposes.

COW SSI ONER KELLI HER:  The Legi sl ati on wasn't
enacted over the objections of Maine DEP? It was sonething they
were worried about?

MR PAW.OABKI: M understanding is that, yes, the
DEP needed that clarification fromthe | egislature.

MR WEBB: This is Kevin Wbb, just to provide a
little bit of history here. DEP originally tried to do this
nmerely through a rul emaki ng and concl uded after several attenpts
on that that the |legislature needed to do it, that they could
not handle it internally within their own rul emaki ng process and
that's what brought the legislature into it.

There were two bills that were presented to the
| egi sl ature, eventually that cane around to one bill that was
finally passed that net everybody's needs and the bill addressed
Burnham as wel|l as several other projects.

(Pause.)

COW SSI ONER KELLI HER: Thank you.

MR WVEBB: You're wel cone.

MR PAW.OABKI: Are there any other questions further
conmment s?

(No response.)

MR PAWOWSKI: The next project is the &ulf Island

17
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Deer Rips Project nunber 2283. It is a 31 negawatt project
| ocated on the Anderscoggen River. The application was filed in
1991 and this is a relicense application filed since the
Novenber 2002 wor kshop

As we di scussed previously the main |egislature
clarifies dissolved oxygen standards for riverine inpoundnents.
However, in this case, that clarification did not cure the
problemfor this project because substandard DO concentrations
occur above the point of stratification in Gulf Island
i npoundnents. Therefore, as allowed under the state standards,
the Maine DEP initiated a process to develop a site-specific
di ssol ved oxygen criterion for the inpoundnent and, again, we
are awaiting a water quality certification fromthe Mine
Departnment of Environnental Protection.

Are there any question.

CHAI RMAN WOOD:  What is the process that the Mine
DEP has to go through in order to do a waiver of that standard?

MR PAW.OABKI: | believe that they have to do a site
specific analysis. 1'mnot sure exactly what that entails.

CHAl RVAN WOOD:  And then based on that, is the EPA
i nvol ved?

MR PAW.OABKI: The EPA, they would have to submt
t hat proposal to the EPA for their approval. M understanding
is that the EPA may not act on it or the EPA may act on it and

decide that they need to take action. |If that's the case then
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it could be approximately six nore nonths since, fromthe tine
that the DEP submtted their proposal, their proposed criteria,
to the Environnental Protection Agency.

CHAIl RMAN WOOD: And do we know if that submttal has
al ready happened?

MR PAW.OABKI: CQur understanding is that it is due
to occur this nonth.

CHAI RMAN WOOD: I's there anyone fromthe project on
t he phone?

MR HOOVER: Yes, hi. This is Mke Hoover with FPL
Energy. |I'mthe project nmanager for the relicensing of the Gulf
| sl and Pond Project.

To give you a little bit nore information, we have
been working diligently wwth the DEP since this |egislation was
passed in order to be able to satisfy the requirenents for
di ssol ved oxygen in the Gulf Island Pond and, as a result of the
process that we've been going through, the | atest work has shown
that, with sone inprovenents in the treatnent of point sources
as well as possibly sone inprovenents to diffusers in the pond
itself that el evate the oxygen levels. There nmay be a
possibility that we will not have to address the site-specific
criteria for @ulf Island Pond and that we will be able to neet
the standards for the state water quality criteria that were
passed by the | egislature.

So the DEP's hope is to be able to have Gulf Island
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Pond cone into conpliance with the statew de standard and t hat
Will inturn |l think allow the process to be expedited because
t here woul d be no subsequent need for approval from EPA for the
site-specific standard.

MR PAW.OABKI: And when do you expect the
determnation to be nade as to whether this is going to work
out ?

MR HOOVER: That determ nation should cone within
the next two to three nonths.

MR PAW.OABKI: Good, thank you

Are there any other comments or questions regarding
this project?

(No response.)

MR PAWOWSKI: Thank you very nuch.

Qur next project is the Flagstaff Project, nunber
2612. There are no generating facilities associated with this
project and it is |located on the Dead River. The application
was filed in 1995 and it is a relicensing.

Si nce the Novenber 2002 wor kshop the Maine
| egi sl ature passed a resolution clarifying issues related to
storage reservoir draw down. The Maine DEP issued a water
quality certificate on Novenber 14, 2003, and we are in the
process of preparing an order on the application.

CHAI RVAN WOOD:  So there's no further itens needed

other than that?
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MR PAW.OABKI: No M. Chairnman.

CHAIl RMVAN WOOD:  Ckay, we'll get that one up

MR KIMBALL: This is Kenneth Kinball -- and actually
there is a tinely appeal that has been filed on the 401 that was
issued for the Flagstaff project.

CHAIl RMVAN WOOD:  What's the process on that?

MR KIMBALL: Essentially on the appeal that has cone
in, challenges DEP' s decision that it does not actually neet
water quality standards. | think it also challenges the fact
t hat even though the Maine |egislative body passed the
| egislation that was just discussed, it still needs to go
t hrough formal approval with EPA which it has not yet -- and the
appeal basically is requiring or requesting that the DEP go
through a UAAif it's going to proceed ahead with the conditions
that it put forward and | believe that there is sone question
even fromthe Miine Attorney-Ceneral as to whether the 401 that
was issued is legal and | think EPA has sone serious
considerations as well.

CHAl RMVAN WOOD:  And so your interest in that is?

MR KIMBALL: Actually, what we would request is for
t hat appeal process to be finished before the |Iicense was
i ssued.

CHAI RVAN WOOD:  And the inplication of that for the
damis that the damjust stays there but without a |license?

MR KIMBALL: The inplication in the appeal is filed
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on the anount of winter draw down relative to inpacts upon the
littoral zone.

CHAl RVAN WOOD:  Ckay. The question for our staff is
what ?

MR KIMBALL: | believe the staff has been notified
t hat that appeal has been filed.

CHAI RMAN WOOD: What has our process been if there is
an appeal of a state issue like a license issue certificate?

MR PAW.OABKI: Unless there is a provision in state
| aw or other action that stays the 401, if it's appealed there
IS no reason why we have to delay action. That would be a
matter of policy, the call would be if we chose to or not.

CHAIRVAN WOOD:  Sir, M. Kinball? Wat is the tine
frane for action at the state |level for your appeal ?

MR KIMBALL: We're hopeful that it will show up
either in the February or the March revi ew process for the
Departnment of Environnmental Protection.

CHAI RMAN WOOD:  The appeal is at the departnent or at
the state court?

MR KIMBALL: The appeal right nowis with the
comm ssion actually that oversees the departnent.

CHAl RVAN WOOD:  Ckay.

MR DUNLAP: Good norning, M. Chairman, ny nane is
Frank Dunlap. |I'mwth FPL Energy.

Ken is correct in that an appeal has been filed. [|I'm
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t he project manager for Flagstaff. Mark is proper in his
observation that the appeal does not stay for one certification
and so the board for environmental protection will just sinply
need to consi der whether the appeal is appropriate and whet her
they want to process it and so on.

So that appeal process in the State of M ne does not
have a statutory deadline or tine frane in which they need to
act .

As far as the EPA is concerned, yes they have voiced
sonme concerns to Flagstaff over the years. Their process --
well, there isn't actually a process before them They have the
resol ve that was passed whi ch di scussed the treatnent of water
storage reservoirs in the State of Maine. However that didn't
change -- that resolve did not change any statutes or change any
water quality standards so there's sone question as to whether
t hey need or shoul d be taking action on the resol ve.

| think that pretty much sunmmarizes where we are on
t hat .

MR KATZ: M. Kinball, this is John Katz. | don't
bel i eve you gave your organi zational affiliation for the record,
if you could do that.

MR KIMBALL: Yes, with the Appal achi an Mountain
C ub.

MR KATZ: Thank you.

CHAl RVAN WOOD:  |'s EPA approval required basically
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for the statutorily defined programfor water quality in Mine?

MR DUNLAP: Yes and they've gone over the years, as
each statute or regulation is passed, they do review and conment
on those so the program as a whol e, yes, has been revi ened.
They are reviewing at this tine and have not commtted exactly
when their comments will be, all of the statutes that were
passed in the past session.

They have the resol ve but again the purpose of EPA
reviewis to see that statutes and regul ati ons that have been
passed conformto their requirenents.

In this case, a resolve was passed that affects both
Fl agstaf f and a nunber of other reservoirs which sinply directed
t he Departnment of Environnmental Protection to consider existing
statutes and to not be applying policies that have not gone to
t he rul emaki ng process. That's the core issue on this resolve.

The resolve itself did not change any statutes or
regul ations or add any statutes or regulations. So all that to
say that there's no change for the EPA to review

CHAI RMAN WOOD: Ckay, thank you

MR. DUNLAP: Thank you, sir.

M5. KELLY: M. Chairman, staff and participants, |
want to thank you for having this proceeding. | unfortunately
have only been able to be here for about a half hour and I have
to leave to join another neeting. But ny advisor, M chae

Kraut hanmer, is with me and will stay for the proceedi ng and
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it's been helpful just to get an idea of the format and to hear
that there is a very frank exchange of views that | think wll
be val uable to noving these cases along and certainly been
beneficial to ne.

CHAI RVAN WOOD:  Thank you.

MR BENNETT: M. Chairman, this is N ck Bennett.
amthe staff scientist with the National Resources Council of
Mai ne.

CHAI RMAN WOOD:  Yes, pl ease.

MR BENNETT: | just want to comment on a couple of -
- am | audi bl e?

CHAl RVAN WOOD:  Yes, very.

(Laughter.)

MR BENNETT: Ckay, thank you.

| just want to comment on a couple of the coments
that M. Dunlap made. M understanding is that EPA and the
Attorney-Ceneral's office in Miine has taken the position that
the resolve that he referred to nust be approved by EPA -- that
is certainly that EPA has taken and, in fact, in the 401
certification that the state issued, there was no reference nmade
to that resolve for the very reason that EPA had not yet
reviewed or commented or approved on it or disapproved on it.

It should be noted that a sim|lar piece of
| egislation was passed in the early '90s changing -- water

quality status for the Flagstaff Lake and a nunber of other
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storage reservoirs in Mine.

When that was passed by the legislature it was
subsequently overturned by EPA. W believe this is a very
simlar piece of legislation. W don't believe that it has
standing. W don't believe that it will survive the review by
EPA and we do believe that the 401 certification as issued is a
violation of Maine's water quality laws and so along with the
Appal achi an Mountain G ub we too have appeal ed the 401
certification for Flagstaff and woul d request that the
Conmi ssion not act on that |license until the appeal issues have
been resol ved. Thank you.

MR KATZ: | think we can take it fromthat that
there are sone interesting |l egal issues to be devel oped in the
State of Maine and we will watch as that happens. Mark?

MR PAWOWSKI: Thank you, John

The fourth project is the storage project nunber
2634. Again, there are no generating facilities |ocated here.
The project is on the Penobscot River and this is also a
relicense. The project is newto this list. An FEA was issued
in June. The final environnental assessnent was issued in June
2002. Endangered species consultation has been conpl eted and
t hat was done in August 2002. The water quality certification
request was wi thdrawn and refiled in January 2003. Staff has
issued a letter requesting a schedule for filing a settl enent

agreenent anong the stakeholders. The applicant filed a
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response on Novenber 28, 2003, indicating that a settlement wll
be filed in April 2004 and the water quality certificate woul d
be issued shortly thereafter

Again, we are awaiting a 401 certificate fromthe
Mai ne DEP. Are there any questions?

CHAIl RMAN WOOD:  |'s anyone here fromthe project
adm ni stration?

MR MANAHAN:  This is Matt Manahan, outside counse
for Great Lakes Hydro Aneri ca.

CHAl RMVAN WOOD:  What i ssues are hol ding up the WX at
the state?

MR MANAHAN: Al the DEP is waiting for is the
outcone of the settlenent discussions. The settlenent is going
quite well and as the letter we filed two weeks ago noted we are
on schedul e for hopefully reaching a final settlenent by April
1, 2004.

Once we do the DEP will then proceed hopefully to
i ssue expeditiously the 401 water quality certification.

CHAl RVAN WOOD:  Anything we can offer to facilitate
t he settl enent?

MR MANAHAN: Wl |, we are hopeful that a nmenber of
the staff fromthe Commssion will participate in a discussion
of the draft settlenent offer which will take place on Decenber
9, 2004, and we understand fromthe project manager that he or

sonmeone fromthe Comm ssion staff does plan to attend that
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nmeeting and that would be very hel pful.
CHAIl RMVAN WOOD:  Ckay, we will do that.
MR BURNIER This is Kevin Burnier from G eat Lakes
Hydro --
MR KATZ: Matt -- sorry to interrupt. This is John
Katz. 1'mnot sure | followthat. You said there was a
di scussion on the settlenent to be had on Decenber 9, 20047
MR MANAHAN:  |'msorry nmeant January 9. |If | said
Decenber it was in error -- January 9.
MR KATZ: (kay, thank you. That clears it up.
M5. MLES: Wwomdo we have on that fromour staff?
MR PAWOASKI: The project coordinator is John
Costell o and John, you're on schedule to be there at that
di scussi on?

MR COSTELLO Yes. One of us will go up there.

MR KIMBALL: This is Kenneth Kinball, Muntain d ub

We're actually a party to that settlenent agreenent and we woul d

like to just support what Matt just put forward.

CHAl RMAN WOOD:  Ckay, great. Al right, we'll hear
how that goes after -- well actually we probably won't because
it's settlenent discussions. W wll hope to hear sonething
soon. By April at the latest?

MR KIMBALL: Hopefully by April 1.

MR PAWOMSKI: Right, thank you.

The last project in the State of Maine that we w |
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be discussing is the Howl and Project, nunber 2721. It's a 1.9
megawatt project |ocated on the Penobscot R ver. The
application was filed in 1998. This project is newto the |ist
and recent activities include staff's issuance of a ready for
environnmental analysis notice with comments due on Cctober 7,
2003.

On August 29, 2003, the applicant requested that non
deci sional staff be assigned to assist the stakeholders in
negotiating a settlenent agreenment. Non decisional staff was
assigned to the project on Septenber 11, 2003, and settl enent
di scussi ons are conti nui ng.

The applicant asked for a suspension of processing
until April 2004 when a settlenent agreenent would be filed.
And that request was recently granted.

When the resettlenent was filed we will still have to
proceed with our NEPA scoping process, conduct our environnental
anal ysis, execute a programmatic agreenent, conplete endangered
speci es consultation, and receive a water quality certificate
fromthe State of Maine prior to the issuance of an order.

CHAI RMVAN WOOD: So what happened between ' 98 and ' 03
on this license? There's a lot of activity now | just wonder
why or what caused things to not get dealt with when they're
filed?

MR LEE: M. Chairman, Jeff Lee.

CHAl RMAN WOOD: Go ahead.

29



20031211- 0306 | ssued by FERC OSEC 12/11/2003 in Docket#: AD04-1-000

14471
JVBI 0]

MR LEE: 1'd like to say that the processing of that
was del ayed because of water quality being wthdrawn and we
filed since 1998.

M5. MLES: One other thing. Ann Mles. There had
been ongoi ng settlenment discussions for quite a while and |
t hi nk a deci sion was made prior to your tenure here to give sone
time for that to occur and perhaps there were other -- | think
there were others here who were involved on that project that
m ght have some information on that for the background.

MR WH TAKER  John Whitaker representing PPL Mi ne.
Over the years we've gone through extensive settl enent
di scussions with all the parties and eventually it took us to
our draft settlenment agreenents which are conceptual settlenent
agreenents which we file with the Conm ssion in Cctober.

So we're pretty much there. W have all the details
to work out, all the applications that we have to file with the
Conmi ssion, we have to get all those together and we expect to
get that done in April 2004.

CHAl RVAN WOOD:  For real? You're going to get them
inin April of '047?

MR WH TAKER Definitely M. Chairman.

CHAI RVAN WOOD: Ot her than the participation of our
non deci sional enployee in that effort, is there anything we can
do to facilitate this settlenment?

MR VH TAKER: Well, you've done that already by
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granting our extension, our request to suspend things through
April. So that gives us the tine to go do our outreach neetings
whi ch we' ve done and have neetings on the nodified fish rate
prescriptions that are going to be proposed for the project and
that gives us tinme to finalize settlenent agreenents and the
various |icense anmendnent applications that we have to put

t oget her by April.

So you' ve done what we need for you to do to
facilitate the finalization of this process and our filing of
the applications in April. And we certainly appreciate the
extension grant in this case. Thanks.

MR ROBINSON:. M. Chairman, what we did in Septenber
was a continuation of the sane process that we've been in for
the previous three or four years where we were granting
extensions and wi t hhol ding FERC action to allow the parties in a
very conplicated settlenent to this basin to ook at all those
projects to include this one.

So we just continue to support the settl enent
agreenents up there and have done that for a nunber of years.

CHAI RMAN WOOD:  So this is one of the nore outlyers,
one of the ones that are nore contenporaneous what may have been
filed in this on the Penob -- or is it a different river?

MR ROBINSON: | can't pronounce it.

M5. MLES: This is the Penobscot Basin.

CHAIRVAN WOOD:  So it's part of that broad --
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M5. MLES: So it's part of that whol e group of
projects where there's been an agreenent where there's nmany,
many stakeholders. | think a mgjority of all the stakehol ders
that interested in this basin that have -- they're reconmendi ng
some increasing capacity at certain projects and sone fish
passage and dam renoval at others.

So it's been an ongoing settlenment for a nunber of
years to try to pull all these things together and it has
affected a couple of our licenses and sone rehearings and sone
ongoi ng anmendnents.

So there's been a general decision to hold off on
t hat action and give sone tine to see if this can be conpl eted

CHAI RVAN WOOD:  Sounds wor t hwhi | e.

As a general matter, though, it sure would help if we
woul d have settlenment discussions. This one | understand is
uni que because of the interrelatedness. But if those could
happen during the two year pendency here at the Conm ssion prior
to the expiration of the old Iicense, that would be -- those are
wel cone wi thout reservation.

Whien we get beyond the date of the expiration of the
prior license status | for one have problens wth continuing.
This one | renmenber we tal ked about kind of as part of a package
and it seened to nmake a ot of sense to do it that way.

So thanks for the rem nder.

MR DIAMOND: David D anond for the Departnent of

32



20031211- 0306 | ssued by FERC OSEC 12/11/2003 in Docket#: AD04-1-000

14471

JV\B| 0j

Interior. The Departnment commends the Conmm ssion for continuing
t hese annual wor kshops and shares the Conm ssion's interest in
processing |licenses on tine pursuant to the President’'s national
energy policy.

And in this particular case, the Secretary of the
Interior has called this settlenent "a win for all involved."
And a case that fits wth her vision of cooperative conservation
to be enulated in other river basins nationw de. You have a | ot
of other multiple interests and uses in this river and the
packaging of all the parties in a settlenent agreenent allows
resol ution of |ongstanding di sputes and avoi ding future
uncertainties.

CHAI RMVAN WOOD:  Is there any way this, as it has been
going forward, that we could put simlar time lengths, tinme
franmes, on these ones in the sane area where they, |like 40 years
from now when the Conm ssion is dealing with the relicensing
issues that they're all here at the same tine anyway?

MR ROBINSON: That is one of the considerations that
t he Conmm ssion nmakes in issuing the tine frames for the
licensing. W try to match themup as nuch as possible -- we do
have the | egislative constraints on our flexibility on how many
years we can issue a license for but we did take a | ook at that
and tried to make a matchup so that our grandchildren in having
a nore cogent platter put in front of them

MR FALLEN: M. Chairman, Andrew Fallen from
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Amrerican Rivers.

You beat me to the punch which seens to be a thing
you do a | ot.

(Laughter.)

MR FALLEN. But yes, | was going to coment that
integrating license expiration dates throughout a basin | think
is one of the things that can be nost hel pful when trying to
devel op creative solutions and I think that's what the
Comm ssion is driving to do a lot in its work bal anced agai nst
the need to get things done in a tinely manner

Unfortunately the past, we kind of have to live with

the past history of -- these fairly fragnented expiration dates.

But being able to integrate all of these licenses allows us to

have solutions |like we've had in the Penobscot R ver Basin where

we hope to actually increase generation in a lot of facilities
and, at the sane tinme, enhance fisheries habitat restoration in
a way that is al nost unprecedented | think.

MR KATZ: M Chairman, you should know that, within
the course of our discussions with our fellow federal agencies,
as well as with other stakehol ders, the subject has cone up and
there's pretty nmuch a unanimty of opinion, uniformty of
opi nion, that everyone agrees that to the extent we keep things
in a basin on the sane tine frane that's a good thing to do.

M5. NYGAARD: And that has been in effect Conm ssion

policy for 35 or 40 years.
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M5. ONEN:  Kim Owen, Departnent of the Interior. 1[|'d
like to echo the comments of David D anond and Andrew Fall en and
express the Departnment's thanks to the Conmm ssion and Comm ssi on
staff for their patience with us while we negotiated this
conpl ex settlenent agreenent and particularly granting the six
nont h extension until next April.

As one of the fol ks who worked hard negotiating and
drafting the docunents on this settlenment, | can state that,
having the ability to work on finalizing the settlenent while
not having to make filings and respond to filings in the ongoing
proceeding at the sane tine, greatly facilitates our ability to
bring these types of agreenents to cl osure.

I"ve worked closely with Secretary Norton's office on
this agreenment and | can convey her strong support for this
settl ement and can assure the Chairman that the parties are
working hard to finalize the settlenent agreenent and bring it
to the Comm ssion for action in April. Thank you.

MR PAW.OABKI: Geat, thank you, M. Onen.

CHAIl RMVAN WOOD:  Once we get sonething in April then -
- we'll probably see this on next year's |ist though because
there's an anount of post-settlenent work that's invol ved, NEPA
review -- you nmentioned -- it'll be close.

Yes? Ckay. | just want to set ny expectations
right.

MR PAWONSKI: Ckay, Maine it is. The next two
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projects are located in the State -- there we go -- we seemto
have |l ost the -- well, why don't we nove ahead to the State of

New York whether or not the facilities are willing to do that?

The next two projects are located in the State of New
York. The first project is the Gswego Ri ver Project nunber
2474. 1t is an 18 negawatt project |ocated on the Oswego River.
This is the eighth in a series of nine class of '93 projects in
the State of New York for which settlenent agreenents have or
will be filed.

The Conmi ssion's dispute resolutino service is
assi sting the stakeholders in their negotiations and we are
awaiting the New York DEC to issue a water quality certificate
upon the concl usion of the settlenent.

CHAI RVAN WOOD:  So what's -- do we have the
settlement in here yet or not?

MR PAW.OABKI: No, M. Chairman, the settl enent
agreenent has not been filed yet. What brought this about was
many projects had their request for 401 certificate denied by
the state and which were appeal ed by the applicants and an
admnistrative |law judge with the state encouraged the parties
to sit down in nediation and cone to settlenment agreenents for
i ssuance of a license on nine projects in the State of New York.

MR ROBINSON: Is this the river project that was
schedul ed for all nine and proceeded one by one -- they would do

one, finish it, then nove to the next one.

36



20031211- 0306 | ssued by FERC OSEC 12/11/2003 in Docket#: AD04-1-000

14471
JVBI 0]

MR PAW.OABKI: [Is the last in that schedul e of
proj ects?

MR ROBINSON: The next one too.

CHAI RMAN WOOD:  This is the second to | ast.

MR PAW.OABKI: Second to | ast, second to the | ast
one --

CHAl RVAN WOOD:  And the ot her one was the other
certificate today.

There was a gentleman on the phone, | believe?

MR KATZ: Bruce Carpenter, did we hear you speak up?

MR CARPENTER  Yes, and |'m assum ng that the
applicant is on the call but I don't believe that that's
currently what's holding up this project. This settlenent has
been signed. It may not have been forwarded to the Comm ssion
but there's another little bit of tweaking that has to be done
back here and the applicant or DEC m ght want to chine in if
they're on the phone.

CHAI RVAN WOOD:  |'s soneone here fromthe applicant?

MR SABATTIS: M. Chairman, |'mJerry Sabattis. [|'m

hydro |icensing coordinator for the applicant and | have
recently corresponded with the Comm ssion staff and have had

di scussions with the Comm ssion staff who has been putting a | ot
of pressure on Erie -- Erie Boulevard, to conclude this

settl enment.

The settl enment has been conplicated by several

37



20031211- 0306 | ssued by FERC OSEC 12/11/2003 in Docket#: AD04-1-000

14471

JVBI 0]

significant factors. First of all, the devel opnents of this
project -- there are three devel opnents in the OGswego River

Project and there is another |icense affected by this
settlenent, the Gswego Falls Project nunber 5984, are all part
of the New York State Barge Canal Systemthat is owned and
operated by the New York State Canal Corporation

Consequently we do not own or operate the dans that
are connected to our generating facilities and in connection
with relicensing these projects, there is an ongoi ng objective
of the U.S. Fish and WIldlife Service and other agencies to
restore fish passage in the stretch of dans affected by these
projects and in order to accommodate that goal, inprovenents and
nodi fications to the state-owned barge canal dans woul d be
required.

This is further conplicated by the fact that these
projects are only marginally economc so this series of factors
has made resolution of a settlenent very difficult and in the
course of proceeding to negotiate a settlenent, it was our
obj ective to involve the New York State Canal Corporation and it
was our goal to have the State Canal Corporation sign the
settl enent because of the fact that they owned the dans and
nodi fications to their facilities would be required pursuant to
the settlenent and in order to do any work on their structures
under their regul ations the Canal Corporation has to issue a

prerequisite canal work permt.
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The Canal Corporation has indicated that they would
not oppose the settlenment but they in turn al so woul d not sign
the settlenment and they had further indicated that they would
need to be conpensated with appropriate easenents for the use of
their facilities in connection with our relicensing the
pr oj ect s.

And this agreenent to conpensate themgives us a
dilemma in these respects. These projects are marginally
econom cal and we are commtting sonme mllions of dollars of
enhancenents pursuant to the settlenent and, if the easenents
that are sought by the Canal Corporation are of significant
cost, we will face a financial dilemma.

In the context of an ensuing |license pursuant to the
settlenent, if the agreenent on paynent for easenent is deened a
prerequisite to granting any work permts to Erie to do the
work, the nodifications for fish passage and what not, we would
face a dilemma in ability to conply with the license if we
couldn't get the permt first.

And as | indicated earlier, your staff has been
pressing us for a commtnent. W commtted to an answer today.
We sought to neet with the Canal Corporation staff prior to this
nmeeting that was -- we were unsuccessful in that endeavor and in
order for us to proceed we face significant risk in that
commtting to a settlenent that results in a license puts us in

the throes of potentially having this financial inplication

39



20031211- 0306 | ssued by FERC OSEC 12/11/2003 in Docket#: AD04-1-000

14471
JV\B| 0j
after license issuance and the potential that we would need to
go to the Comm ssion and seek extension of inplenmentation if we
cannot resolve matters and get the permts necessary to do the
wor K.

Nonet hel ess, after a |lot of consideration over this
difficult issue, we are commtting hereby to sign and submt to
settlement after we have undertaken the necessary interna
reviews, corporately, to explain the risks involved.

So we are hereby announcing that we do intend to file
this settlenent and we're doing it on the hope that the risks
that we perceive at this tinme will not be as adverse as we fear.

CHAIl RMAN WOOD: | appreciate that very mnuch.

Let ne ask a question -- is the Canal Corporation
appoi nted by the Governor? O howis that set up? Is that a
state agency or what?

MR SABATTIS: The Canal Corporation is a corporation
set up under the New York State Throughway Authority under
intrastate canal law. |I'mnot intimately famliar with the
statute but they are set up under state statute and | don't know
if they're on the line or if the New York DEC may have a better
expl anation, but they are a state designated agency under state
Statute.

CHAI RVAN WOOD:  Well, | nean all | can say is |'ve
noted with some interest that CGovernor Pataki has been extrenely

aggressi ve about affordable renewables in the state portfolio of

40



20031211- 0306 | ssued by FERC OSEC 12/11/2003 in Docket#: AD04-1-000

14471

JV\B| 0j

which | believe this would be a part, existing hydro -- so |
just am aski ng the obvi ous questi on.

Is there politically accountabl e agenci es where the
guy at the top has a pretty strong agenda on renewabl e power and
just wondered if that -- could factor in nore directly to
resol ving your concerns -- |I'I|l leave that all up to you to
figure that out, but --

MR SABATTIS: Perhaps it could and perhaps we wll
need to seek redress with the Comm ssion | ater on when we have
to deal with this matter.

CHAl RVAN WOOD:  Thank you. Tell ne, just if |

could --
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Let nme, if | could, inpose on your charity a bit
nore. You said sonething about filing sonething. Do you have a
probabl e date as to when that could be com ng here?

MR SABATTIS: Well, | have to caveat ny response
t hat we have to undertake internal corporate review of
comm tnents that could have a significant financial inpact to
our conpany. So that's ny caveat.

VW will hereby file a letter indicating our intent to
file the settlenent as soon as practicable. Qur experience in
achieving this type of approval in past instances is one to
t hr ee nont hs.

CHAl RVAN WOOD:  Ckay.

MR PAWOWSKI: Thank you. Just to recap, we sort of
noved on to discussing the School Street Project, which is the
inmplication with the New York Canal Corporation.

W will now proceed to discuss three projects |ocated
in the State of Vernont.

MR CROW Mark, | think you skipped one, School
Street is the next one.

MR KATZ: School Street was subsuned in the
di scussi on of GOswego.

MR CARPENTER This is Bruce Carpenter again. |
don't think it's quite the sane; is it, Jerry?

MR. PAW.OABKI: The Oswego Project --

MR SABATTIS: This is Jerry Sabattis again. Thank
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you.

Bruce is correct. The circunstances surrounding the
School Street Project are quite different fromthe circunstances
pertaining to the Gswego River Project.

The School Street Project is not inplicated by the
barge canal system as | nentioned with the Oswego Project, but
there are a nunber of conplicating issues that are affecting
our ability to continue to negotiate a settlenent.

There are fisheries issues pertaining to two federal
agenci es that are seeking to nandate fish passage, and there is
also an intent to restore instreamflows at the Project.

There are aesthetic resources issues pertaining to
the falls at the Project. There is recreation access in
connection with the aesthetic resources, and conplicating our
ability to conclude these negotiations, there are cultural and
hi storic issues.

This Project is located in parts of two Federal
Regi ster of Historic Districts and part of the facilities are
al so desi gnated under the National Park Service as a Nationa
H storic Landmark. So any nodification that we commt to
undert ake, pursuant to other aspects of the settlenent, are
going to fall under Section 106 scrutiny, and in order to
concurrently resolve that, we have consulted wi th Conm ssion
Staff and the Advisory Council about proceeding to prepare a

cul tural resources managenent plan pursuant to the programmatic
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agreenent that the Conmm ssion issued a few years ago.

W have been consulting with the State H storic
Preservation Ofice and doi ng archeol ogi cal surveys to see what
we need to avoid or mtigate in order to resolve the other
nodi fication issues that will emanate fromthe settlenent.

In connection with the cultural resources issues,
there are several tribes who have a very significant cultura
resource interest in the properties subsuned by our Project.

By all of these factors, we remain optimstic that we
will resolve these matters. |It's bringing themtogether on
di fferent avenues. W have engaged a physical nodel of the
proposed fish passage facilities in order to prove that they are
hydraulical ly feasible.

VW have a $100, 000 study underway that has to be
conpl eted before we can also finish the fish passage. But
neverthel ess, we remain optimstic and we have been worki ng
closely at this point with the New York State DEC and the U. S.
Fish and Wldlife Service and New York Rivers United to try to
resol ve the fisheries issues, and then separately with State
SHPO and the National Park Service on the cultural issues.

MR KATZ: Jerry, are the settlenent talks, is the
process of settlenent talks with regard to School Street
contingent on anything that's happening with Gswego, or are they
proceedi ng on a separate track and are not waiting for anything

with regard to the earlier project?
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MR SABATTIS: At this point, they are proceedi ng on
a separate track. The issues with the Oswego are not affecting
t he progress on the School Street.

M5. MLES: And, Jerry, do you have a schedule for
conmpl etion of these settlenent tal ks?

MR SABATTIS: | knew you were going to ask that.
It's difficult to give an answer to an exact schedule. | had
indicated to Staff that it will be at least six nonths to bring
hone these diverse resource issues and the further evaluations
that we are undertaking. The results of those have to be done
before we can reach it, so that all | can say is at |east six

nmont hs.

MR PAWOWSKI: Thank you, Jerry. Thank you. Now we

will be proceeding to the State of Vernont where we will be
di scussing three projects.

The first project on our list is the Carver Falls
Project No. 11475. It is located on the Poultney River and the
application was filed in 1994. The 1.85 negawatt project is
unl i censed and operati ng.

Since the | ast workshop, the Water Quality
Certificate Request has been withdrawn and refiled for the
fourth tinme. Since the |ast workshop, the Applicant has net
with the Vernont Agency of Natural Resources to discuss the
i ssues of aesthetic flows in the bypass reach and fl ashboard

desi gn.
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The Applicant requested additional tinme fromthe VNAR
to devel op a counterproposal. W are awaiting a Water Quality

Certificate fromthe State of Vernont.

CHAIl RMAN WOOD: |'s soneone here fromthe Applicant or
fromthe Agency?

MR SCARZELLO Yes, Mke Scarzell o and Ken Pi ckton
from Central Vernont Public Service. Good norning

CHAl RVAN WOOD: Good norning. So where are we in
your discussions with the VNAR on the issues Mark pointed out?

MR SCARZELLO  Unfortunately, we've been del ayed in
achi eving another neeting to try to close outstandi ng Project
resource issues that were nentioned, nanely, determ nation of
appropriate aesthetic flow rel eases and any potenti al
alternatives to flashboard designs on the Vernont section of the
spi | I way.

W have three projects pending in Vernont and in a
noment, we'll be tal king about the status of the |arger and
| onger case, the Lanoille Project, which has taken significant
time and resource fromboth ANR staff and CVPS staff.

Carver Falls and Silver Lake have | angui shed since
then. W are attenpting right now to set up a January 2004
meeting with ANR to pick back up where we left off.

CHAI RMVAN WOOD:  It's unlicensed, so does anyone
really have an incentive to get it finished?

MR CUETO The State of Vernont does, and al so the
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State of New York. This is Jeff Cueto fromthe Agency of
Nat ural Resources in Vernont.

And | think what you heard from M ke Scarzello is
pretty much on target. W have been spending a ot of tine over
the |l ast year on the Lanoille Project, but | think we're in a
situation where with the Applicant's cooperation, we'll be
noving into high gear with respect to the Silver Lake Project
and Carver Falls.

CHAIl RMAN WOOD: | know we're going to get to Lanoille
in a nmonment, but is that kind of the one you're dealing with
first and then these other two fall out after that? O are you
trying to parallel track themat all?

MR SABATTIS: If | mght, it's Mke Scarzello.
woul d venture to say that the tinefrane on Lanoille is now
taking hold and that's on the fast track. W'IlI|l be speaking to
that in a mnute, in detail.

And, again, we're hoping to pick back up in January
and bring resource issues to bear on both Carver Falls and
Silver Lake.

CHAI RVAN WOOD:  And are the issues -- are there
broader issues than the aesthetic ones that Mark pointed out,
that the State is concerned about with this Project?

MR. CUETQO This is Jeff Cueto. | think the
aesthetics issues at the site is probably the paranount issue

and the one that is nost difficult to deal with. | think, you
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know, M ke nentioned the flashboard i ssue and aesthetics issues.
| don't think that there are any other significant issues at
this facility.

W actually have drafted a Water Quality
Certification and so it's just a matter of tweaking it, if you
will, if we can reach agreenent on these issues.

MR SABATTIS: 1'Il remnd the Comm ssion that a few
years prior, we were ordered under a FERC Fi ndi ng of
Jurisdiction to apply for an original license at this facility.
This is prior to ny joining the Conpany.

The Conpany was successful because it's a single
power house di scharging on a streamthat is bordered by both
Vernmont and New York State, with the powerhouse solely in New
York State. The Conpany applied to New York and was successf ul
in reaching a settlenment a Water Quality Certification a few
years earlier

Ver nont subsequently appeal ed jurisdiction and the
FERC agreed that because there is the potential to discharge
flow rel eases over the Vernont section of the spillway, we ought
to be going and getting a Water Quality Certification from
Ver nont .

MR PAW.OABKI: Are there any other questions or
comrents related to Carver Falls?

(No response.)

MR. PAW.OABKI: The next project that we will be
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di scussing is the Silver Lake Project No. 11748, a 2.2 nmegawatt
project |ocated on Sucker Brook. The application was filed in
1994 and it is also an unlicensed operating project.

Since the | ast workshop, the Applicant nmet with the
Vernont Agency of Natural Resources at the Project site in the
Spring of 2002. Based on that site visit and subsequent witten
report, the VNAR concluded that a reservoir nanagenent proposa
was needed to be devel oped by the Applicant.

And, again, we are awaiting a Water Quality
Certification.

MR SABATTIS: Again, Mke Scarzello. This is the
first time |I'maware that CVPS has been noticed that we need to
yet agai n devel op a new proposal for any operating schene
associated with the Sugar H Il Reservoir.

W' ve had a few neetings prior with the Agency. W
had not heard any response fromthe Agency on outstandi ng
proposals to date. Agency staff and biol ogi sts conducted the
bent hi ¢ survey.

We have the report, and, again, this is the first
time |'ve been nmade aware of that this Conpany is expected to
change its operating proposal for the reservoir.

It's an outstanding issue to be resolved. This is a
very small, nountainous, 15-square ml|e area drai nage hi gh-head,
two- megawatt Project that is largely marginally econom c, based

on the | atest agency proposal that we know of.
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There's a nunber of outstanding resource issues
besi des Sugar H Il Reservoir that require resolution, including
flow rel eases at the so-called diversion dam | don't know

exactly howwe will do it and the amount of flow, a snelt
spawni ng wi ndow of discharges fromthe tail race into the Lake
Dunnore region and the water |evel managenent associated with
anot her piece of Project infrastructure, Silver Lake, itself.

MR PAW.OABKI: |s there any tinmetable for conpletion
of that?

MR SCARZELLO W withdrew and reapplied for our 401
in May, 2003. We've been working in tandemw th the ANR on
outstandi ng i ssues with Carver Falls and Silver Lake together.

Qur hope is that we can pick up on the crux of the
issues at Silver Lake when we neet in January with ANR staff.
And we hope to resolve these tinely, before the May deadline of
next year.

MR PAW.OABKI: Jeff Cueto, do we appear to be on

track thus far for issuance of a Water Quality Certificate by

May of 20042

MR CUETO | thought we were on track two years ago
when we had the first workshop. | guess | renmai n somewhat
optimstic.

W do have resolve, you know, especially the issue
related to Sugar H Il Reservoir. | would note that we did put a

Water Quality Certificate on public notice back in 1998, and at
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that tinme, had agreed with the utility on a different way of
operating Sugar H Il Reservoir.

There were sone public objections to that managenent
proposal, and CV wthdrew their application, so we didn't act on
the Water Quality Certificate Request. And since 1998, this has
been the central issue, and | thought we were reasonably clear
especially with the results of the benthic study that was done
in 2002, that we needed a new nmanagenent proposal for Sugar
H 1l Reservoir.

So, hopefully we can finish this by Muy.

MR PAWOMSKI: Is there anything the Comm ssion
Staff can do to assist?

MR CUETO Well, we're trying to set up this neeting
for later this nonth and depending on the results of the
nmeeting, there may be -- we may ask for assistance.

| would say why don't we see if we can work things
out in the next nmonth and we'll consider whether we need sone
assi st ance.

MR. PAW.OABKI : Thank you

MR SCARZELLO | would concur. This is CDPF.

MR PAWOMSKI: Thank you, we stand ready. The | ast
project in the State of Vernont is the Lanvoille Project No.

2205. It is a 16.9 nmegawatt project |ocated on the Lanmoille
Ri ver.

The application was filed in 1987. Since the [|ast
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wor kshop, the Applicant has filed a settlenment agreenment in July
of 2003. Notice was issued by Staff on August 13, 2003, with a
comment due date of Septenber 2, 2003.

The U.S. Fish and Wldlife Service filed comments in
support of the settlenent agreenent. Wat remains is the
settl enent agreenent requires the Applicant to seek approval to
recover the cost of the settlenment agreenent's neasures fromthe
r at epayers.

The Vernmont Agency of Natural Resources will issue a
Water Quality Certificate after the Vernont Public Service Board
approves the settlenent.

CHAl RMVAN WOOD: Do we have any idea if that's
docketed at the Public Service Board?

MR. CUETO The Public Service Board actually has a
prehearing scheduled for, | believe it's the 22nd of this nonth.
|'d al so note that --

MR KATZ: Excuse ne a second. Could you please
identify yourself again for the Court Reporter?

MR CUETO Sure, this is Jeff Cueto from Vernont
ANR.

So, we have a prehearing. It will certainly be tight
in terns of conpleting the Public Service Board proceedi ng by
t he one-year deadline. W actually did put the Water Quality
Certificate on notice back in July, and that triggered, under

the settlenent, a 90-day period in which CV had to file
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petitions wth the Public Service Board.

So the 401 is off of notice. After the Public
Service Board reaches its decision, which hopefully will be
within the one-year tineframe for the 401, and we can act on the
401 and things will be pretty much in order.

MR DICKSON: This is Ken Dickson. |'man inhouse
attorney with Central Vernont Public Service. Just to elaborate
alittle bit on what M. Cueto has said, the Public Service
Board has set for prehearing, this docket on Decenber 22nd.

At that tinme we anticipate that the Public Service
Board will establish a schedule for the docket, which wll
provi de an opportunity for intervention, and al so set a schedul e
for the other parties, including the Agency of Natural Resources
and Departnent of Public Service to file testinony in support of
the settlenent, and, in particular, the State's interests in
certain aspects of the settlenent.

W anticipate that the Vernont Natural Resources
Council, the Town of MIton and Trout Unlimted, the other
signatories to the settlenment agreenent, will certainly wish to
participate in the case and may wish to file testinony as well.

It is possible that there may be other intervenors in
the case that may either support or not support the settl enent
and will wish to file testinony in the case.

The Public Service Board has no statutory requirenent

to act within a certain period of time, but we have indicated in
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our filing of Cctober 29th that the tineframe under the Water
Quality Act is that one year, but we can't predict at this tine,
how qui ckly the Public Service Board would act on the petition

CHAI RVAN WOOD: Wl I, it is the second ol dest docket
here at the Comm ssion. The first one we'll take up from
California is the oldest, but is there any role we could play in
urging that those issues be flanged up and resol ved, or do you
think it's on acceptable track?

MR DICKSON: | would say right nowthat it's on an
acceptable track. W would likely know nore, once the schedul e
has been set -- this is Ken Dickson, again, by the way -- once
t he schedul e has been set and to determne if there are any
intervenors that are going to cone into the case and oppose the
settl enment.

Qovi ously, any opposition to a settlenment, you know,
rai ses issues for the regulators to consider. M/ advice would
then be to let's wait and see where the case seens to go, and
also if the Public Service Board itself raises particular
I ssues.

CHAIl RMAN WOOD:  Ckay. Could you let us know or |et
staff know how that goes, just so we can hear as soon as
possi bl e, what's going on there?

MR SCARZELLO Sure. This is Mke Scarzello. |
have alerted, | believe, the Project Manager, Tom Dean, earlier

this week, to sone of the simlar information just relayed to
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you. Ken or | would be happy to keep the conmunication open

with them

CHAI RVAN WOOD:  Thank you.

MR KATZ: M. Chairman, that concludes our norning
portion. |If it's acceptable to you and Conm ssioner Kelliher

we can begin at 11:30, or would you like a slightly | onger

break?

MR LOARY: M. Chairman, if | could interrupt,
pl ease, this is Kelly Lowy. [|'mrepresenting Trout Unlimted
and the Vernont Natural Resources Council, both in the Lanoille

case and in the Ctizens UWility Conpany case, Project No. 2306,
whi ch was originally on the Notice for this tel econference --
excuse nme, for this workshop

| presune that the Conm ssion has renoved it fromthe
slate of discussion today because the Conm ssion issued a
I icense on Novenber 21st, after having received an indication
fromthe Applicant that the State issued a Wter Quality
Certificate.

If I may just nmake a comment about that particul ar
facility, is that acceptable to the Conmm ssion?

CHAI RMAN WOOD:  Yes, pl ease, go ahead.

MR KATZ: So long as it does not get into substance,
yes.

MR LOARY: No, it's a procedural issue. MR
KATZ: Certainly.
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MR LOARY: W have -- this is an old project as
well, and | can understand the Comm ssion's interest in issuing
the license and noving forward. However, | would note that the

401 Certificate that the Comm ssion relied upon for issuance of
the license is still being litigated.

W have currently pending, a notion to alter the
decision in the event that the State Board that hears these
appeal s elects not to nodify that 401 Certificate. | anticipate
that we will take that appeal to the Vernont Suprenme Court.

Alternatively, if the license is anended in sonme way
that's unacceptable to the utility, | also expect that they wll
take the appeal to the Suprene Court, so that presents the
possibility for the license -- or for the 401 Certificate that
t he Comm ssion has currently incorporated into its license, to
be changed materially.

In the event that that happens, |'mnot sure what the
Comm ssi on W shes to do about that. There does remain the
possibility to stay the effectiveness of the license at the
Suprene Court level, if the appeal is taken, which presents very
interesting and conplicated issues of state and federal |aw

' mnot sure how that woul d be addressed at the tine.
|'mraising it for the Comm ssion to see what the Conm ssion
feel s about that.

MR KATZ: M. Chairman, | would just note that when

appeal s are taken of various mandatory |icense conditions,
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i ncludi ng those presented, or internal appeals of federal agency
conditions, as well as 401s, if a court or other authority
changes that condition or mandatory authority, we change the
license accordingly, so we are famliar with that type of
concern and we deal with it accordingly.

MR LOARY: Fair enough. That's what | expected the
Conmi ssion would do. | wanted to raise that argunent, and
wi Il probably be filing on behalf of Vernont Natural Resources
Council and Trout Unlimted, witten comments to that effect.

| sinply wanted to put it on the record to preserve
the issue, if nothing else, and to nake sure that the
Comm ssi on' s under standi ng was consistent with ny own.

CHAIl RMAN WOOD: Thank you, M. Lowy, | appreciate

MR KATZ: That is helpful in terns of preserving the
i ssue, to nmake sure you file sonething in the rel evant docket.
That's the only way you can do that.

MR LOARY: | will, thank you.

MR KATZ: Ckay, we'll take a seven-m nute break at
this point and be right back with California.

(Recess.)
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MR KATZ: Ladies and gentlenen out there in the
crowd, we are back, and, MIles, we know who you are. Wuld
fol ks pl ease take their seats?

(Pause.)

W are back and ready to start the West Coast portion
of our swi ng through hydroland. For those -- hello? For those
who were not there for the first session, please give your name
and organi zational affiliation each and every tinme you speak,
because we have a Court Reporter who is trying to take down
everyone's breathl ess verbiage, and she has a lot of trouble
doing that if she doesn't know who you are.

For the second part of our program N ck Jayjack is
going to take us through the West Coast. N ck?

MR JAYJACK: Geat, thanks, John. Chairnman Wod,
Comm ssi oner Kelliher, we're going to dive right into California
and first tal k about the ol dest case we have here, and that case
is Escondido. It's a 1.64 negawatt facility and it's | ocated on
the San Luis Rey River not too far from San D ego, California.

I"mgoing to go into a little bit of history about
this project, because | think it will better facilitate some
di scussion. |'Il be brief.

The application for a new license for the Project was
actually filed in 1971 and | ater amended in 1975. |In 1979, the
Comm ssion actually issued a |license for the Project, however,

t he Suprenme Court vacated the license in 1984 and it was
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remanded back to the Comm ssion for further consideration, and
it was with particular regards to outstanding water rights

i ssues.

And then in 1988, Congress enacted the San Luis Rey
| ndi an Water Rights Settlenent Act, which, anong ot her things,
requires any new license for the Project to include a settlenent
agreenent that addresses all water rights controversies, clains,
and issues.

Now, on this past Cctober 10th, nunmerous parties in
t he proceedi ng, including |ocal water districts and bands of the
M ssion Indian Tribe and the Departnment of Interior, executed
about 50 agreenents related to the allocation and delivery of
water fromthe Col orado River.

However, three of those agreenents directly apply to
the Escondi do Project. Now, generally speaking, those three
agreenents provide for the allocation and delivery of water to
Escondido, and the Irrigation District and the Bands.

That's just part of the inplenentation of the Act
t hat Congress enacted, the San Luis Rey Water Rights Act.

Now, in a letter filed by the Gty of Escondi do two
days ago, they stressed that the three agreenents do not
conpri se the conprehensive agreenent that was specified by
Congress in the Act, but rather those three agreenents are
components of such a conprehensi ve agreenent.

Now, Escondido, in their letter, estimtes that the
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full agreenent, that full conprehensive agreenent, woul d
probably not be reached until 2006.

I s sonebody here fromthe Gty of Escondi do? |
t hought | saw Greg here before. H, Geg.

" mwondering if you could shed a little |ight on how
you cane across that date of 2006 for conpleting the settlenent
tal ks?

MR OITINGER | will try to do so. One of the
things that fornmer Governor Davis and the California Legislature
did get together on was the appropriation of $200 mllion to
line the AIl American Canal and the Coachella Branch of the A
Anerican Canal, which led to the -- wll lead to the creation
of what water |awers call supplenental water, and what the
legislation refers to as suppl enental water, 16,000 acre feet of
which will go to the parties as part of this settlenent.

Now t hat that has been acconplished, the tough work
starts, and that is the negotiation of the final agreenent that
will cover who gets what, when they get it, and where they get
it, and how nmuch of it they get.

The "who" is the Gty of Escondido, the Vista
Irrigation District, and the LaJolla, Rincon, San Pasqual,

Pal ma, and Paol o Bands of M ssion Indians, as well as the
Departnent of the Interior
The "what" is the 16,000 acre feet of suppl enental

water, plus the existing local water within the San Luis Rey
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Ri ver watershed. And then, as | say, who gets how nuch of each
of those things, when they get it, where they get it, how they
share it, and so forth, is what the parties still need to

addr ess.

Now, they have accelerated their negotiating process.
They nmet a couple of tines |ast week. Escondido, in addition,
has been neeting wth FEMA, because part of the Project was
burned within the |ast couple of nonths by the fires in Southern
California, the wooden flunes, anything that was flammbl e, was
burned as the fire swept across the conduit area.

The results of those discussions and the anount of
noney that may be available, may all ow sonme of the Project to be
put underground, which also may have to be thrown in the hopper.
But to answer the question that you asked, how did we cone up
with a date of April of 2006, that is the date at which the
suppl enental water will begin to becone available fromthe
[ining of the Coachella Branch of the All Anerican Canal

So the parties have set that internally as their
drop-dead date for having everything in place, if at al
possible. As | say, they've accelerated their negotiating
schedul e to ensure that they can neet that date.

| fear that neans you'll be seeing me for the next
two years, M. Chairnman.

CHAI RVAN WOOD:  |' m okay with that.

(Laughter.)
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CHAIRVAN WOOD: | just -- | nean, it's a 1.64
megawatt dam and | just -- | don't know, just kind of when I
| ook at -- the State of Kentucky approved a 15000 negawatt coal -
fired plant. | know there are a |ot of people in California

that care a | ot about clean air and renewabl es, and yet we've
got here sonething that probably when the Beatles were still
together, was filed here.

And is there sonmething -- | nean, what does it take
for people to, now that the three agreenents have been signed,
what does it take to just get it all figured out and get it
nmovi ng forward?

MR OTTINGER Well, the agreenents are just for the
transportation of the water, to get it to the place where they
decide who is going to use it, when and where.

It is only really an insignificant anmount of power,
but this project is not about the power; it's about the water.
This is San D ego County where water is nore val uable than gold.

CHAl RVAN WOOD:  Does the statute specifically link
the resolution of that issue to the issuance of a certificate or
i cense by us?

MR OTTINGER: The statute says that any license
i ssued by you has to reflect the terns of the settl enent
agreenent that the parties are now trying to reach

CHAIl RMAN WOOD:  Ckay, so there is a direct link

t her e.
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MR OITINGER And, in addition, as the Staff
menti oned, the thing has been up and down fromthe Suprene
Court. During that time, we had the Settlenent Act |egislation.
W' ve al so had nodifications to the Federal Power Act.

Your Staff has been very hel pful and I'msure wll
continue to be hel pful, because at sone point we will ask to
want to neet wth themand see if perhaps soneone on your staff
will stick his or her neck out and help us with some gui dance as
to how all these changes that have taken place since the
original application was filed, may fit together to see what has
to be done yet.

CHAIl RMVAN WOOD: | swear, if you guys could just
settle out how you divvy up the water, we'll figure that other
stuff out in an afternoon, but just get it done.

(Laughter.)

CHAI RMAN WOOD:  |'ve just -- Escondido has this
wonderful -- | can't renenber when we were out there when | was
a kid. | have such a wonderful nenory, but it's just been

tarni shed by this project being on ny --

MR OITINGER Ch, please, M. Chairman. We wll do
our best, and | will relay your concerns right away.

CHAIl RMAN WOOD: Thank you. | have to go play an old
Beatles CD in honor of this one, all right.

MR JAYJACK: Just to quickly recap this project, the

next action is the devel opnent of a conprehensive agreenent, and
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we can nove on fromthere.

CHAI RVAN WOOD:  And that's the sane one we're tal king
about for April of 06, right?

MR OTTI NGER:  Yes.

CHAl RVAN WOOD:  Ckay.

MR JAYJACK: Ckay, our next project is the Lower
Tule, which is a 2.5 negawatt facility which is owned and
operated by Southern California Edi son Conpany. And that
Project is located on the mddle fork of the Tule River in
Central California.

The Project is also partially located in the Sequoia
Nati onal Forest and the G ant Sequoia National Mnunent. The
Project is newto this year's |ist.

A Draft Environnmental Assessnent was prepared
cooperatively by Comm ssion Staff and the U S. Forest Service,
and that was done in January of 2002, and that was followed by a
Fi nal Environnental Assessnment in June, 2002.

The Fish and Wldlife Service filed their Biologica
Opinion on Federally Listed Species that are associated with the
Project, in Novenber of 2002.

Earlier this year, the California State Water
Resources Control Board received additional info in support of
their processing of Edison's Water Quality Certification
Appl i cati on.

The next step in the process is for the State to
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complete its Water Quality Certification decision and the due
date on that is March of 2004.

Now, ny question to the State of California, if they
are present, either here in the audience or over the tel ephone,
is March 2004 doabl e for conpleting that decision?

CHAI RMAN WOOD:  |I's there anyone here on this project
or on the phone?

MR MASCOLO Nino Mascol o from Southern California
Edi son Conpany here. W have not had contact with the State
Wat er Resources Control Board in about a nonth and a half. But
prior to that point in time, they did say that they had all of
the information that they needed to process the 401 Water
Quality Certificate application, and that they anticipated being
able to do so prior to March 2004.

G ven recent budgetary problens that the State of
California is now experiencing, we are unaware if that tineline
has been conprom sed or not.

MR JAYJACK: Thank you. GCkay, with that, we're
finished wwth California and we're going to nove over to |daho.
We're going to talk about five projects in Southern |Idaho which
are located in the Snake Ri ver Basin.

Four of those projects are actually grouped together
are better known as the Four M d-Snake Projects. And we've al so
grouped in C. J. Strike, and they are situated on the Snake

River in south central and sout hwestern | daho.
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The Projects are owned and operated by |daho Power
Conpany, and together they have a conbi ned capacity of 252
megawatts.

Now, C.J. Strike is newto this year's list, and
since the |l ast workshop, formal environnmental -- |'msorry,
formal ESA consultation between FERC Staff and the U S. Fish and
WIldlife Service has continued, and settlenment tal ks between
| daho Power Conpany and the U S. Fish and WIldlife Service has
begun in order to settle issues that are, in turn, related to
Proj ect operation and associ ated effects on federally |isted
snai | species.

These activities have taken place in order to
facilitate the Fish and Wldlife Service's conpl etion of
bi ol ogi cal opinions for the projects, which happen to be the
remai ni ng actions for these projects.

Most recently, we sent a response letter to the Fish
and Wldlife Service, stating that we woul d not take action on
the pending license applications prior to a 90-day period that
was specified by the Fish and Wldlife Service as the tine that
t hey needed to conpl ete settl enent negotiations and actually
file the biol ogical opinions.

That 90-day period ends on February 2nd of 2004,
which is when we are expecting to receive the biologica
opi ni ons.

I"d like to direct a question to the Fish and
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Wldlife Service and/or |Idaho Power, and |I'mjust wondering, is
t he February 2nd, 2004 date, in your view, doable for actually
completing this process, the settlenent and in the case of the
Fish and Wldlife Service, the biological opinions?

M5. BECK-HAAS: This is Allison Beck-Haas with Fish
and Wldlife Service in Boise. 1'Il field that question first
and if John Prescott wants to add anything, that's great.

But that due date is doable if everything goes
ideally. The things that have to take place between now and
then are conpletion of the settlenent agreenent, submssion to
t he Conmm ssion of the settlenent agreenment, incorporation of the
settlement agreenent into the license, and then a request from
the FERC to the Service to consult on a revised action

W don't anticipate that it would take nore than 30
days to turn the biological opinion around fromthe tine of that
request, but when that request arises is going to dictate
whet her we are able to neet that February 2 date.

And we're doing everything we can to neet that date.
It's in our best interest, as well as the Conpany's, to neet
t hat date.

MR JAYJACK: Thanks, Allison. Could you quickly
repeat your name and affiliation for the Court Reporter?

MS. BECK-HAAS:. Yes, the first name is Alison,
second nanme is Beck, last name is Haas, HA-A-S. |I'mwth the

Fish and WIldlife Service at the Snake River Ofice in Boise.
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MR PRESCOTT: M. Chairman, |'mJohn Prescott with
| daho Power Conpany, and, see, on this particular project, we
have actually five projects that are going to end up in two
licenses, so there is an attenpt here to do sonme consolidation
wi thin one drainage, and, in this case, one river.

| would say, just to add on to what Allison fromU. S
Fish and Wldlife just stated: W intend to file that
settl enent agreenment by the second of January 2004, and then
follow on with the biological opinion after that.

I[t's our hope that this settlenent agreenent woul d
protect the threatened species that are there and allow us the
operating flexibility that we enjoy at that project today. 1In
particul ar, the peaking is the value and the peaki ng happens at
Lower Salnon Bliss and the Strike Projects.

CHAI RMAN WOOD: |'m asking a question to our Staff:
What internally is the process then for what we need to do prior
to-- 1 think Allison nentioned that the trigger was filing a

request to consult with themon the SA issues. Wat do we need

to do here, once we receive their settlenent after the New Year?

MR JAYJACK: Once we receive the settlenent, the
first thing we'll have to do is actually notice the settlenent,
and there will be -- | believe it's a 20-day comment peri od,
and then there will be an additional ten days for responses to
any conmments received on the settlenent.

Now once that period ends, | think I heard Allison
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state that we would prepare a letter back to the Fish and
Wldlife Service in order to -- I"mnot -- could you repeat,
Allison? | was understanding you to say that we would need to
re-initiate?

M5. BECK-HAAS: Yes. W, the Service, and the Power
Conpany, net in August. The Comm ssion agreed to hold the
consul tation in abeyance, which is not a technical termof art
for consultation, but basically they will hold off on conpleting
t he bi ol ogi cal opinion

W need to be inforned by the FERC of the changes to
the action we originally consulted on, and we can conplete a
bi ol ogi cal opinion on an action that is changed fromthe
original proposal to reflect incorporation of the settlenent
agreenent. And so that we can render a new opinion w thout the
FERC letting us know that the action is different than the
original request, and that would cone in the formof a witten
request for biological opinion, and then that witten request
speci fying how the action has changed fromthe original request.

MR KATZ: M. Chairman, apparently our Staff woul d
have to determ ne whether the information submtted with the
settlement was sufficient to provide the informati on necessary
for the environnental analysis of the proposal

CHAI RMVAN WOOD: M. Prescott, is your -- do you
envision that there will be actual, in-the-settl enent-agreed-to

| anguage that would anend the license itself, or does our Staff
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have to translate your settlenent agreenent into |icensing
| anguage?

MR PRESCOTT: M. Chairman, |'m unaware of that
procedure. Perhaps Mark Robi nson coul d hel p.

MR ROBINSON: Allison, let ne propose an alternative
and see if this satisfies your requirenents: Wat if we went
ahead and sent you a letter now, knowi ng that you're in
di scussi ons concerning the settlenent, and ask you to consider
the results of that settlenent as a nodification of the
application, so that you could go ahead and start your process
for giving us your biological opinion at the nbst appropriate
time, as opposed to just waiting for us to sort of transfer back
to you, what you already have? Wuld that work for you?

M5. BECK-HAAS: Well, | can let you know W're
proceeding wth preparing the opinion anyway. | nean, we, based
-- you know, as we negotiate the settlenment agreenent, we are,
as we speak, working to anmend the opi nion.

The i nportance of the request for consultation on a
new action is for it to be clear for our purposes, what the
intent of the Commission is in terns of incorporation of any
license articles that would reflect and inplenent the settlenent
agr eenent .

The draft settlenment agreenent includes suggested
| anguage for those license articles, and | would expect that it

may be appropriate to have sone di scussion before we submt that
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settlenent agreenment to assure that the |anguage that we use in
the draft license articles neets the needs of the Conmm ssion
Staff.

W can do that to speed the process, but we want to
make sure that everybody knows that we are proceeding with
devel opnent of docunents on the hope that what the FERC proposes
interns of the license, reflects the settlenment agreenent.

So we should be able to turn that opinion around in
very good order, once we receive that request.

MR KATZ: That all makes sense, and certainly
coordinating to the extent possible, is sonething that we wll
do and that we work with the Service with, too. | just want to
make sure that it's clear to everybody that we can't prejudge
what the Comm ssion itself would choose to do in terns of
incorporating the settlenent or provisions thereof into a
license, and so what would go forward to the Service would be
Comm ssion Staff's recommendations, but not the Conm ssion's
opi ni on.

M5. BECK-HAAS: Yes, that's understood by the
Service. That's the node of operation. The fine |egal point
here is that we, the Service, as the consulting agency, can't
define the action. The FERC, as the action agency, needs to
define the action.

Al'though it's well known, what -- anong the players,

what we believe the action will look |like, froma |legal and
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adm ni strative record point of view, we need sonething in our
records fromthe FERC, describing what they believe the action
wi || be, pending approval by the Conm ssion.

MR ROBINSON:  This is Mark Robinson again. We'll
work with you on that to identify what that earliest point is,
and nmake sure you have the necessary docunent fromthe
Conmi ssion to allow you to nove forward.

M5. BECK- HAAS: Thank you, Mark.

CHAI RMAN WOOD: Thank you all on that one.

MR JAYJACK: Ckay, with that, we'll nove to O egon
and we'll talk about one project there. It's located in the
northern part of the State and it's called Powerdal e.

Powerdale is a six negawatt project and it's | ocated
on the Hood River, which is a tributary to the Colunbia R ver.
Powerdal e i s one of a handful of projects where an application
to, in essence, surrender an existing license was filed during
an ongoi ng proceeding on relicensing the very sane project.

Rel i cense application for the Project was filed with
the Commi ssion in February of 1998, and Conm ssion Staff |ater
completed its final EA, Environnental Assessnent, in 2001, and
t hen awai ted conpl eti on of biological opinions for the project.

On June 16, 2003, Pacificorp filed a settl enent
agreenent specifying interimproject operations for a tine after
whi ch the project would be renoved, and that renoval woul d take

pl ace in 2012.
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Acconpanying the settlenent was a request to hold the
relicense application in abeyance. Staff conpleted and issued
its environnental assessnment for the damrenoval proposal, one
week ago.

The next steps are for Staff to request initiation of
the SA consultation and for the State of Oregon to conplete
processing of Pacificorp's application for Water Quality
Certification.

Al so, comments on the EA are due in January.

CHAl RVAN WOOD:  What does it take for us to initiate
t he ESA consul tation?

MR JAYJACK: Essentially what we would do is, we
woul d send a letter requesting -- send a letter to the Services,
requesting the initiation, and we would include a bi ol ogi cal
assessment .

CHAIl RMAN WOOD:  On the bi ol ogi cal assessnent ?

MR JAYJACK: W have and are working on the letter
ri ght now.

CHAl RMAN WOOD:  kay. So that's going out, what,
next week, this week?

MR JAYJACK: Probably early next week.

CHAIl RMVAN WOOD:  Ckay. Are there any issues from
anybody on the phone call here, any issues that are outstandi ng

with regard to the State's WQC? | want to hear fromthe

Appl i cant.
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M5. FLORA: Jeri Flora with Pacificorp. W actually
-- there aren't any issues. W expect to have a 401 issued
within the next couple or three nonths, a little bit sooner than
what your schedul e indicates, in fact.

CHAl RVAN WOOD:  Good. And then the ESA consul tations
with our staff here? N ck, what are we thinking? It wll be
w th what ?

MR JAYJACK: NOAA Fisheries and the Fish and
Wldlife Service. There's a 135-day period for those fornal
consul tations to take place.

CHAl RVAN WOOD:  Ckay. And then the EA that we did on
this, do we have |ike to adversely affect a couple of species
here or fish?

MR JAYJACK: In actuality, we didn't nmake that call
in the EA, and chose, instead, to nake the call when we formally
initiate the ESA consultation, so there's no |anguage in the EA
that is consistent with what you said is in the ESA but that
will go out inthe letter.

CHAl RVAN WOOD:  Ckay, so they will advise us if there
are species issues then. Gkay, so we'll see how that goes then
and followit fromthere. Ckay.

MR JAYJACK: Ckay, noving north to Washington, we
have two projects there that are on this year's list, the first
of which is the Condit Project. Condit is a 14.7 negawatt

project and is located in the Wiite Salnon River, which is a
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tributary to the Colunbia River |ike Powerdale.

Simlar to Powerdale, Pacificorp filed the settl enent
agreenent for damrenoval on Condit, specifying interim project
operations, after which the project would be renoved, and in
this case, the renoval would begin in the Fall of 2006 and be
completed in [ate 2007.

Once again, simlar to Powerdal e, the settlenent
agreenent was filed while there was a pending application to
relicense the project. A final Supplenental EIS for the
settl enent dam renoval proposal was conpleted by Staff in 2002.

W are currently awaiting the Washi ngt on Depart nent
of Ecol ogy's decision on Pacificorp's application for Water
Quality Certification, and that decision is due in May of 2004.
W are also awaiting a final biological opinion from NOAA
Fi sheries, which we expect by March of 2004.

| have a question for Ecology related to the 401. |
was wondering if sonebody is there fromthe Departnent of
Ecol ogy who can give us an update and let us know if there is
any hangups in any way with the processing of the 401.

M5. ZIMM This is Polly Zimmfromthe Washi ngt on
State Departnment of Ecology. Qur current schedul e woul d not
have us conpleting the 401 Water Quality Certification in My of
04.

W expect at this point that it would be later in the

year. W do hope to have it done by the end of cal endar year
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04, hope to have good news to report at next year's workshop

Part of the reason we're not going to be able to nmake
the May 04 schedul e is because we still have to conplete our own
state environnmental review process and we are continuing to work
with Pacificorp on other state and federal agencies to get that
addi ti onal environmental review worked out. And we hope to get
that restarted early in 04, and that process will take up to
nine nonths or so, and so the 401 certification can't -- that
decision can't be issued until after the environnental review
work is conpl ete.

MR JAYJACK: How about soneone here from NOAA
Fi sheries that can give us an update on the processing of the
bi ol ogi cal opi ni on?

MR JOSEPH. Burt Joseph with NOAA Fisheries. W're
on track. I'mtold fromour staff out in Portland that the
bi ol ogi cal opinion is about 40 percent conplete, and we fully
expect to neet our tineline of March of 2004 to have it
conpl et ed.

W' ve shared or we've been asked to share a draft
with Pacificorp, which we will do for their comments. CQur
understanding is that the Conm ssion has not requested an
opportunity to review the draft.

In any event, like | said, with or w thout comments,
we can neet that March tineline. W've redirected staff to nake

it apriority at this point.
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MR JAYJACK: Thank you.

CHAl RVAN WOOD:  Good.

MR JAYJACK: I'IlIl just quickly recap what we heard.
As far as the Water Quality Certificate goes, it likely won't be
compl eted by May of 2004, however, it's |ooking real good that
it wll be conpleted by the end of the cal endar year 2004. Wth
t he buyout, we're expecting it in March of 2004, and that
appears to be doable for the filing.

Wth that, we'll nove to Snoqualime Falls. The
Snoqualime Falls Project is |ocated on the Snoqualime River in
Snoqual i m e, Washington. There's been quite a bit of activity
since the |last workshop, including NOAA Fisheries concurrence
with Staff's finding of a not like to adversely affect call on
Puget Sound Chi nook Sal non, thereby conpleting our Endangered
Species Act responsibilities.

Second, there was issuance of Water Quality
Certification by the Washington State Departnent of Ecol ogy,
and, third, there was issuance of a shoreline permt by the Gty
of Snoqualime, which thereby paved the way for Ecol ogy to nake
a determnation of consistency with the State's Coastal Zone
Managenent Program so the CZMP work is now conpleted. That
occurred just |ast nonth.

Two days ago, we received supplenental information
from Puget Sound Energy related to the license application

I ncluded with the filing and of special note is Puget's request
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that the Comm ssion delay issuance of a |icense for the project
until all appeals of the Water Quality Certification have been
resol ved

And what's happened is that the Snoqualime Tribe,

t he Snoqual i me People have filed an appeal wth the State of
Washi ngton, challenging the Water Quality Certification.
However, to ny know edge, that certification has yet to be
stayed, if it ever will be.

Also of note is that Puget's request to neet with
Conm ssion Staff directly in January in a conference-type
setting, with invites to all participants, and what Puget woul d
do woul d be to present the new material contained in the filing
and bring Staff up to speed as to what has transpired with the
recent certifications.

In any event, all necessary regul atory processes
out si de of the Comm ssion are now conplete, and so the next step
is to issue our decision on the application by way of an Order.

CHAI RMAN WOOD: What advantage to the Applicant does
deferring until all appeals of the Water Quality Certificate by
the State have been resolved? This is related -- kind of the
flip side of the issue that was raised this norning on an issue
in Maine, | believe it was, or Vernont.

MR KATZ: M. Chairman, | don't know if there is
anyone out there for the Applicant who could speak to that. It

woul d be conjecture on our part. | suppose certainty mght be
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an answer, that they would know exactly what their certification
was going to |l ook like, once the appeals were conpleted, but as
| said, that's just a guess on ny part.

M5. KRUEGER  Thi s Panel a Krueger here on behal f of
Puget Sound Energy today, M. Chairman. And the concern, of
course, is that wwth the Water Quality Certification having been
appeal ed by the Tribe that has obviously been a long-tine
opponent of the Project, and the nunber of issues that are
raised in that appeal, there is certainly uncertainty as to the
out cone.

And as long as there is uncertainty as to the
outcone, that neans that not only are we tal ki ng about what you
typically see in Water Quality Certification as far as the
requi rements are, but there is also the issue at Snoqualime
Falls of aesthetic flows over the falls as a conmponent of that
Water Quality Certification, and any revisions to the flow
regi me or other aspects of water quality obviously affect not
only the potential terns and conditions of the |icense, you
woul d assune, but al so the project economcs and so forth.

And | guess part of this also is that we don't think
that this is going to be a significant delay, because a hearing
has al ready been set before the Pollution Control Hearings
Board, which is the adm nistrative body here that will hear this
appeal for May of 2004.

I'"d be happy to answer any ot her questions about kind
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of where the State process goes with the Water Quality
Certification appeal, but that's the primary reason for | ooking
for a slight delay in the Comm ssion's deci sion.

And, you know, there is obviously wth the passage of
tinme, sone need for Conm ssion Staff to get back up to speed on
all of the particulars of the filing and the application, and
that was part of the reason that we submtted the nmaterials that
we did, was really to provide the update and to be able to
engage wth Comm ssion Staff directly, is our hope in January,
so that we can really nmake this a fairly efficient process and
really have the only one pending issue with the Water Quality
Cert. Thank you.

CHAI RVAN WOOD:  Thank you.

MR JAYJACK: Ckay, we're going to nove on to
Arizona. That particular project is the Childs Irving Project
and it's located on Fossil Creek in central Arizona. The
Project is located on federal | ands.

Li ke with Powerdal e and Condit, settlenent for dam
removal filed by the Applicant for the Project -- and the
Applicant in this case is Arizona Public Service Conpany -- and
that settlenent was filed while |license application was pendi ng
bef ore the Comm ssi on.

Since the | ast workshop, we issued a Draft
Envi ronnent al Assessnent for the renoval proposal, and that took

place in June, and we plan to issue the Final next nonth. The
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State of Arizona issued Water Quality Certification for the
Project in Novenber.

Formal consultation with the Fish and Wldlife
Service will conmmrence upon issuance of the final EA

Now, to sunmmarize, the next steps are for Staff to
i ssue the FEA and commence formal consultation with the Fish and
WIldlife Service, which will take place in January.

CHAl RMAN WOOD: And that process, again, is the 135-
day period?

MR JAYJACK: Yes, sir, that's correct.

CHAl RMAN WOOD:  Does anybody on the phone want to
speak to anything on this |icense?

MR FALLON. Andrew Fallon from Arerican Rivers.
Anerican R vers is anong the signatories to the settlenent
agreenent that led to the process of surrender and
decomm ssioning of the Childs Irving Project, and we were happy
to see the State issue the 401 Certification just the other day,
consistent with the settl enent agreenent.

The ESA consultation is sonething that needs to be
concluded in a tinely manner, and so we are certainly going to
work with other parties, including the Fish and Wldlife
Service, to see that that gets done on tinme. The settlenent
agreenent does call for renoval of the -- initiation of the
removal process, restoration of instreamflows, in particular,

by the end of next cal endar year, Decenber 31st of 2004.
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That's an inportant date for all of the settling
parties, and it's one that we want to nmake sure is net, so
getting the ESA consultation conplete and then the Comm ssion's
final action, subsequent to that, is quite inportant to us.

CHAI RVAN WOOD:  Thank you.

MR KATZ: M. Chairman, that concl udes our
presentations, and | think we should note the hard work of
particularly OEP staff in preparing this, Mark Paw owski and
Ni ck Jayjack, who were our presenters, Ken Hogan, Susan Sing and
ot hers who hel ped with the technical aspects. There were a |ot
of OEP staff who gathered the information and the updates and
tried to get things rolling and the Orders issued so that the
list would not be any longer than it is.

CHAI RVAN WOOD: | appreciate all the hard work, and
| ook forward to a shorter list, and, sinultaneously, not
exhausted Staff at the same tinme. | appreciate the hard work of
peopl e outside the Agency as well to facilitate this.

Consi der us engaged and interested. W're going to
wat ch these things closely and continue to do what we can to
help. |If there are parties along the way, either Applicants or
ot her parties involved in these |licenses, that feel that sone
i nvol venment, whether informal or formal, of the Comm ssion, its
Staff or other people that we can perhaps draw into the
proceeding to assist in its resolution, please consider this an

open invitation fromall of us here to continue to work
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col laboratively with all the Applicants on these at tines very
difficult issues.

But every issue is neant to be resolved. It just may
not be resolved in the way everybody likes it, but they can get
resol ved, so that's what we want to do. Thanks for your hard
wor k; we appreciate it.

Meet i ng adj our ned.

(Wher eupon, at 12:20 p.m, the workshop was

adj ourned.)
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